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QUESTION PRESENTED 


Whether the instant case should be 
remanded to the District Court with instructions 
to conduct a hearing on the question of whether 
the defense of insanity should be interposed not- 
withstanding the position of appellant. 
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JURISDICTIONAL STATEMENT 


The Jurisdiction of the District Court was founded 
upon the alleged commission of an offense within the District 
of Columbia as charged in the indictment, under the District 
of Columbia ‘Code, Sec. 11-521(a)(2). This Court's jurisdic- 
tion to review the judgment of conviction rests upon 28 U.S.C., 


Sec. 1291. 


STATEMENT 


Appellant was charged in an eleven count indictment 
with the crimes of robbery, assault with a dangerous weapon, 
house-breaking, rape, and carrying a dangerous weapon, alleged- 
ly committed on April 19, 1966, as part of a single series 
of events. 

Appellant was committed to St. Elizabeths Hospital 
for a sixty-day mental examination on August 25, 1966. By 
letter dated October 24, 1966, the hospital reported that he 
was not then suffering from a mental disorder or defect and 
had not been on April 19, 1966. On November 18, 1966, he was 
found by the District Court to be competent to stand trial. 

On December 19, 1966, an additional psychiatric examination 
was ordered by the District Court, on defense motion, to be 
performed by the psychiatric staff of D. C. General Hospital. 
On June 2, 1967, the Legal Psychiatric Division of D. C. 
General Hospital reported that he was competent to stand trial, 


but no opinion was given as to whether any abnormal condition 
may have existed on or about April 19, 1966. A further compe- 
tency hearing was held, and on July 7, 1967, he was again 
- found by the District Court competent to stand trial. 
On August 7, 1967, appellant was found guilty by a 
jury on all counts then remaining in the indictment, the 
“ charge of carrying a dangerous weapon having Neon dismissed. 
On October 6, 1967, pursuant to an elaborate and complex 
sentence, appellant was committed to prison. He is 
“ presently serving this sentence at the Lorton Reformatory. 
Insofar as the instant appeal is concerned, the 
history of appellant prior to the events of April 19, 1966, is 
particularly relevant. In the initial motion for 2 mental 
examination, appellant's court-appointed trial attorney refer- 
red to prior hospitalization at St. Elizabeths. Counsel for 
appellant have examined the files at St. Elizabeths Hospital 
and secured copies of certain of the reports. Those reports 
have been attached as appendices to the motion to supplement 


the record on appeal, filed concurrently herewith, and much 


of the remaining statement is taken therefrom. | 


* * *% *% 


At all times pertinent to his hospitalization at 
St. Elizabeths, appellant was under sentence for the commisssion 
of a criminal offense. His first admission to St. Elizabeths 
was from November 29, 1960, to February 24, 1961. The second 
admission was from October 27, 1961, to January 25, 1962. The 


third admission was from August 3, 1962, to April 24, 1963. 
Finally, his fourth admission was from July 10, 1963, to 
December 30, 1963. The only subsequent admission was pursuant 
to the order of commitment in the instant case. 

In 1961 2 psychological summary on appellant 
stated: 

"This is an immature young man who is very uncertain 
of himself and appears somewhat depressed at the 
present time. Because of strong and poorly con- 
trolled hostility and anxiety, Mr. West is capable 
of anti-social, non-adaptive behavior and may be 
subject to outbursts of excitement. There is equivo- 
cal envidence to suggest the possibility of some 
deficit in this man's capacity for intellectual 
functioning and maintaining his emotional equilibrium 
which results from the effects of organic brain 
pathology. While the test results do not warrant such 
a diagnosis, they do strongly indicate the need for a 
thorough neurological examination." 1/ 
It appears from other records that the possibility of organic 
brain damage suggested itself on account of appellant's career 
as a boxer, which began in the Navy some years before and 
reached a level where he was 2 Golden Gloves contender. He 
related several instances of severe blows to the head. 

On January 20, 1962, a second psychological summary 
was prepared wherein it was stated that there were no striking 
changes in appellant's mental and emotional make-up. Of 
significance to the instant case, however, is the statement 
that "there are trends which suggest that the patient is moving 


2/ 
toward more serious mental problems."" This impression was 


1/ Psychological Summary dated January 25, 1961, pages 1-2. 
2/ Psychological Summary dated January 20, 1962, page 2. 


not related to any further evidence of organic brain pathology, 
for the opinion was now expressed that such a possibility ap= 
peared to be remote. In 1961 appellant's full scale I.Q. was 
listed as 91 (dull-normal), whereas in 1962 his present func- 
tional level in that regard was listed at 86. 

On November 15, 1962, a medical staff conference was 
held at St. Elizabeths. In the words of the conference report, 


the doctors present 
"did not seem particularly impressed by the patient's 
expressions of worry and paranoid-like thoughts re- 
garding how other people see him. On the other hand, 
it was felt that in view of his history of persistent 
intractable headaches , the history of his rages and 
destructiveness in the past, a thorough eeeooezced 
evaluation might be in order." 

Accordingly, diagnosis was deferred, but omcneeay appellant 

was released from St. Elizabeths and returned to prison. 

On June 27, 1963, Legal Psychiatric Services had 
occasion to examine appellant at the District of Columbia 
Jail. The staff psychiatrist performing this examination 
diagnosed appellant as suffering from "chronic brain syndrome 

| 
associated with brain trauma with behavioral reaction." As a 
| 
result of this diagnosis, he recommended that appellant be 
rehospitalized. He predicated his diagnosis largely upon 
certain fears which appellant had communicated to him. The 
| 
most severe such fear was appellant's preoccupation with what 
was going to happen to him when he was ultimately released, and 
| 
! 


3/ Ibid. 


= | 
4/ Medical Staff Conference Report dated Movember 15, 1962, 
page 1. 


| 
ot 


"thet if he is not in better shape, that he is panicky about 
the possibility of killing or seriously hurting one of his 
children. "2/ 

Pursuant to the hospitalization recommended by 

legal Psychiatric Services, appellant was readmitted to St. 
Elizabeths Hospital and reexamined. On July 11, 1963, a 
so-called admission-interval note, prepared by the senior 
psychiatric resident and medical officer, echoed the hospi- 
tal's previous finding that appellant was without mental 
Gisorder. The tenor of this report, although it was not 
stated in so many words, was that appellant was fabricating 
various symptoms and merely wished to remain at the hospital. 
On December 10, 1963, appellant was diagnosea as without 
mental disorder and a discharge to jail was recommended. This 
report placed considerable emphasis on the fact that various 
tests revealed no evidence of "organicity". As to the var- 
ious complaints and symptoms which appellant related, the 
medical officer found that "none of these in this examiner's 
opinion are valid in terms of the mental processes of this 
patient to that /sic7 are mevingeredn| The medical 
officer further stated that "the patient does appear to have 
some passive-aggressive traits; however, it is this examiner's 
Opinion that these are not sufficient to warrant 2 diagnosis 


of mental disorder.” 


5/ Diagnostic Report of Legal Psychiatric Services dated 
June 27, 1963, page 2. 


6/ Recommendation for Diagnosis and Borers dated December 
10, 1963, page 3. 


Pursuant to the order of the court entered in the 
instant case, appellant was, as noted, again examined in 


1966. A psychological summary was prepared, asi well as a 


medical staff conference diagnosis. The coxmex: scone Suse 


"Mr. West could undoubtedly profit from continued 
psychotherapy but the psychological trends; indicated 
in the current protocol do not appear to deviate 
significantly beyond the range of normal expectancy 
so as to be considered indicative of a mental dis- 
order." 7/ : 


The staff conference observed that: 


"Psychological examinations indicate that the patient 
shows considerable improvement in the tests since 
previous admissions, but does show some inhibition 
and difficulty in handling emotions with 2 tendency 
to act out if provoked." 8/ | 


While appellant was incarcerated in the instant case 


he became a follower of the Black Muslims. Like most prose- 


lytes, his subsequent actions were directly related to, indeed, 
often premised upon, his recently acquired religious beliefs. 

In rapid succession he expressed dissatisfaction with 2 number 
of lawyers appointed to represent him. A cursory reading of 

the transcript reveals a total lack of cooperation on appellant's 
part with his trial counsel. Of particular significance to the 
instant appeal is the fact that appellant forbade the intro- 
duction of an insanity defense, and instead attempted to 
introduce the issue of criminal responsibility in terms of 


injustices which the white man has inflicted upon the black 
(I Tr. 115). In such a context the trial court refused to 


7/ Psychological Summary dated August 26, 1966, page 3. 


8/ Medical Staff Conference Diagnosis dated October 20, 1966, 
page 3. | 
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permit the issue of criminal responsibility to come into the 
case, stating: 


"We have to be guided by the normal principles and 
the known sciences as to what is insanity and what 
is not. Allah said that I should have raped this 
woman, so that gets me free. That is what it 
amounts to. 


* * * 


"I am not going to permit these other witnesses 
/Muslim ministers/ to come on and say this is the 
case, too, unless they know something about 
psychiatry and 2 few other things. I do not want 
all of these Muslim ministers to get on the stand 
and say that this is the right of this fellow, to 
go out and attack this woman." (I Tr. 117-118). 


The Muslim ministers referred to were permitted to testify as 
character witnesses. (II Tr. 44, 51). 

It is clear that the defense of insanity, in its 
traditional sense, was excluded from the case by appellant 
himself. The report of the Legal Psychiatric Division states: 

"West vigorously denies that he committed the 
offenses, does not wish to be considered mentally 
ill, and refuses to discuss the situation at that 
time any further." 
At trial, appellant's attorney made the following statements 
concerning the insanity issue: 
"And_he /West7 proposes to call them /Muslim minis- 
ters/ to show that if in the alternative he did 
commit the offense, that the white man, as he says 
it, is responsible for these acts. If Your Honor 
believes this, I think it casts a serious question 
of insanity, although it may not be - the last 
sentence is mine, not his." (I Tr. 115). 
The trial judge remarked that the issue of insanity, if that 


is what the defense had in mind, was being asserted tardily 


and that there was a question of notice to the Government. 


Appellant's attorney replied: 
"The thought is really my thought, not hig. He 


does not wish to raise a defense of insenity. " 
CEeTreeetl5))s 


Appellant's attorney later observed that the doctors who ex- 
amined appellant concluded that he was without ‘mented ill- 
ness, but that he was instructed by appellant to raise the 
issue of criminal responsibility according to Black Muslin 
doctrine. 9 (Geir. 117.) : 

In sum, the insanity defense as recognized in the 
law was not raised on account of appellant's wishes: A 
theory of criminal responsibility predicated upon the teach- 
ings of the Black Muslim was attempted, again according to 
appellant's wishes. Accordingly, the possibility of inter- 
posing an orthodox insanity defense was not further explored, 
nor was appellant's past mental history made known to the 


trial judge. 


STATEMENT OF POINTS 


Tne instant case should be remanded to the District 
Court for a determination of whether the defense of insanity 


should be interposed notwithstanding the wishes of appellant. 


SUMMARY OF ARGUMENT 


The instant case should be remanded to the 
District Court with instructions to conduct a hearing on the 


question of whether the defense of insanity should be 


interposed. The mental history of appellant, as set forth 
in the above statement, affords more than sufficient factual 
basis for such a limited remand. Whalem v. U.S., 120 U.S. 
App. D.C. 331, 346 F.2d 812 (1965); Cross v. U.S., ___ 

U.S. App. D.C. __, 389 F.2d 957 (1968). 


ARGUMENT 


The District Court possesses the power to sua 
sponte raise the defense of insanity over a defendant's ob- 
jections. Whalem v. U.S., 120 U.S. App. D.C. 331, 346 F.2d 812 
(1965); Overholser v. Lynch, 109 U.S. App. D.C. 404, 288 F.2d 
348 (1961), rev'd on other grounds, 369 U.S. 705 (1962). 
Perhaps the most concise statement of this power is found 
in Whalem, supra, where this Court stated: 

"In our view, a defendant may not keep the issue of 
insanity out of the case altogether. He may, if he 
wishes, refuse to raise the issue of insanity, but 
he may not, in a proper case, prevent the court 
from injecting it." 9/ 
Naturally, before the court exercises such a power there must 
be an appropriate factual setting. 

In Cross v. U.S., 122 U.S. App. D.C. 380, 354 F.2a 
512 (1965) (hereinafter cited as Cross I), defense counsel 

; informed the District Court that the defendant had forbidden 
him to raise the insanity defense although, in the opinion of 


counsel, the circumstances indicated that such a defense might 


be appropriate. On appeal, upon oral motion of the Government, 


9/ 120 U.S. App. D.C. at 337, 346 F.2d at 818. 


the case was remanded to the District Court for a determina- 
tion of whether the insanity defense should be interposed 
notwithstanding the defendant's position on the matter .20/ 
The circumstances giving rise to this question were not set 
forth in Cross I; however, when the case reached the Court 

of Appeals for the second time, Cross Vo US. U.S. App. 
D.C. __, 389 F.2d 957 (1968) (hereinafter cited as Cross IT), 
the facts which prompted trial counsel to address the court 

as he did were revealed. Cross had been found not guilty by 
reason of insanity in another case less than two months after 
the date of the offenses in question. This result was appa- 
rently based upon a diagnosis made in July, 19633 however, 

in October, 1963, there was evidence that Cross was no longer 
psychotic or in need of treatment. It was further repre- 
sented to the court that a private psychiatrist would testify 
to the effect that Cross was suffering from a ROCTopet hic 
personality, but was nevertheless not psychoti¢ and was 


competent to exercise judgment on whether to plead insanity. 


When the issue of possible insanity is being con- 
sidered on appeal a comparison with other cases is of course 
not a particularly useful exercise; and the above recitation 
of the facts as they appeared in Cross II is not intended to 
demonstrate that appellant here is mentally ill. If, however, 
those facts were sufficient to prompt 2 consideration of the 


possibility of interposing the defense of insanity over the 


10/ The trial had been conducted before the Court of Appeals 
opinion in Whalem, supra. 


objections of Cross, the history of appellant here affords 
every bit as much factual basis for a similar consideration. 
It is recognized that not every case wherein the defendant 
refuses to have the defense of insanity asserted affords a 
basis for such action. See, e.g., Trest v. U.S., 122 U.S. 
App. D.C. li, 350 F.2d 794 (1965). Rather than formulating 
a "test" in such cases, it must be conceded that each 
insanity defense necessarily rests upon 2 set of highly 
personalized facts, and therefore a case-to-case approach is 


the only one feasible. Furthermore, it is also recognized 


that a defendant's wishes should not be lightly ignored, 
Rouse v. Cameron, _ U.S. App. D.C. __, 397 F.2d 241 

(1968); however, in this regard, appellant herein, while 
expressing dissatisfaction with undersigned counsel, has given 
his assent to the instant argument in this court. 

In seeking 2 remand to determine whether the defense 
of insanity ‘should be interposed in the instant case, no 
error of the District Court is asserted. The reports of the 
Legal Psychiatric Division and of St. Elizabeths Hospital 
which are before this Court (if concurrent motion to 
supplement the record is granted) were not before the 
District Conte 

A remand of the case to determine whether or not 


an insanity defense should be interposed, would not require 


1l/ For a2 comparable case wherein a remand was ordered 
based upon facts not before the District Court, see 
Fuller v. U.S., U.S. App. D.C. >» 390 F.2d 468 


12/ | 
this Court to reverse the conviction. The type of hear- 
| 


ing conducted in Cross is all that is requested, and, if 
after considering appellant's entire mental history, the 
District Court is of the opinion that the insanity defense 
should not be interposed, the judgment of conviction would 
remain undisturbed, subject, of course, to a review of the 
narrow issue remanded to the District Court, as in Cross rr.33/ 


The factual history of appellant, as set forth in the above 


statement, provides a more than sufficient basis for the 


limited remand suggested. 
CONCLUS ION 


For the foregoing reasons, the instant case should 
be remanded to the District Court for a determination of 


whether the insanity defense should be interposed notwith- 


12/ Cf. Dusky v. U.S., 362 U.S. 402 (1960). 


13/ Upon exploration of appellant's past mental history by 

—~ the District Court, a reduction or modification of the 
sentence could also be ordered pursuant to Rule 35 of 
the Federal Rules of Criminal Procedure. 


= 


standing the position of appellant. 


Respectfully submitted, 


Frederick A. Ballard 
Appointed by this Court 


John T. Tansey 
912 American Security Building 
Washington, D. C. 20005 


Attorneys for Appellant 


May 20, 1968 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing 
brief for appellant was personally served upon Frank Q. 
Nebeker, Assistant United States Attorney, this 20th day 
of May, 1968, Washington, D. C. 
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QUESTION PRESENTED 


In the opinion of appellee the following question is 
presented : 


Did the trial court abuse its discretion by not imposing 
the insanity defense over appellant’s objection? 
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On June 13, 1966, appellant was charged in an eleven 
count indictment with rape, robbery and assault with a 
dangerous weapon (gun) on Dorothy Zentack (counts 1, 
2, and 10), robbery and assault with a dangerous weapon 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,442 


OSBORNE E. WEST, JR., APPELLANT 


Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


on Joan Moschgat (counts 3 and 4), housebreaking, rob- 
bery and assault with a dangerous weapon on Diana Long 
and Catharine Kucsera (counts 5 through 9), and carry- 
ing a dangerous weapon (gun) (count 11.) (Crim. No. ! 
767-66.) All four of the victims were 18 year-old girls 
who were residing at an all-girls’ dormitory at Hartnett | 
Hall, 2086-0 Street, N.W. All the criminal acts took | 


(1) 


2 


place in their rooms, except appellant’s initial assault and 
robbery of Miss Zentack, during the early morning hours 
of April 19, 1966. 

A pretrial motion to suppress numerous items stolen 
from these girls and seized from appellant’s person and 
in his apartment incident to appellant’s arrest and pur- 
suant to a U.S. Commissioner’s search warant was denied 
by Judge Bryant on June 30, 1967 (Tr. 139-41).* This 
ruling is not contested on appeal. Appellant was tried 
before a jury, Judge Howard F. Corcoran presiding, on 
August 7-10, 1967. The trial court directed a verdict of 
acquittal on count 11; the jury found appellant guilty on 
the remaining ten counts. On October 6, 1967, Judge Cor- 
coran sentenced appellant to an aggregate of separate 
consecutive sentences of from three to nine years impris- 
onment for the crimes committed on each of appellant’s 
victims and an additional consecutive sentence of from 
eight to twenty-four years for the rape of Miss Zentack. 


A. Pretrial Mental Examinations 


On August 24, 1966, appellant filed a motion for a 
mental examination. In support of this motion appellant 
represented that on June 27, 1963, while serving a sen- 
tence in the Lorton Reformatory, appellant was diagnosed 
by Dr. John F. Heath, Staff Psychiatrist, Legal Psychi- 
atric Services as suffering from “Chronic Brain Syndrome 
associated with Brain Trauma with Behavioral Reaction’, 
and was referred to St. Elizabeths Hospital for treatment. 
In addition, this motion repeated allegations made in a 
similar motion in 1960 concerning a history of a blood 
clot on the brain, threats of suicide and severe headaches. 
The motion also noted that in four prior commitments to 
St. Elizabeths Hospital, including the 1963 referral noted 
above, the hospital staff had each time diagnosed appel- 
lant as without mental disorder. 


1“Tr.” refers to volume I of the trial transcript in Criminal No. 
767-66 dated August 8, 1967; “Tr. II” refers to volume II of this 
transcript dated August 9-10, 1967. 


3 


Appellant’s motion was granted and on August 25, 1966, 
he was committed to St. Elizabeths Hospital. In a letter 
filed October 25, 1966, the Superintendent of the hospital 
certified that appellant was “without mental disease or 
defect and competent for trial.” Dr. Cameron also stated 
that appellant had been subjected to psychiatric examina- 
tions which indicated that: 


there is no disturbance of thought processes or his 
emotional reactions, There is no evidence of halluci- 
natory or delusional experiences during the present 
hospitalization. Perception, comprehension, orienta- 
tion, memory and general intellectual functions are 
considered to be within normal] limits. He is able to 
discuss his charges rationally and realistically. There 
is no indication that he was suffering from mental 
disease or defect on or about April 19, 1966. He is 
not receiving psychotropic medication. (Emphasis 
added.) 


Appellant objected to this report whereupon a compe- 
tency hearing was conducted by Judge Hart on November 
18, 1966. The court found appellant competent to stand 
trial and entered an order to that effect on November 21, 
1966. 

Thereafter, appellant’s counse] filed a motion for an 
additional mental examination without alleging any addi- 
tional facts in support thereof. This motion was granted 
on December 19, 1966, by Judge Hart, without objection 
from the government, and the examination was ordered 
to be conducted by the psychiatric staff at D.C. General 
Hospital. Because of inadequate facilities available at 
D.C. General, this examination was eventually conducted 
by Dr. David A. Lanham, Staff Psychiatrist, Legal Psy- 
chiatric Services, on May 15, 1967, pursuant to a request 
by Judge Hart on April 28, 1967. In a letter filed June 
8, 1967, Dr. Lanham reported his findings as follows: 


In my examination of West, as well as psychologi- 
cal tests, I find nothing to indicate that West is not 
mentally competent to participate in legal proceed- 


4 


ings if he chooses to cooperate. However, the situation 
is complicated by the fact that West is a recent con- 
vert to the Black Muslim movement, and all of his 
thinking is colored by the tenets of the sect. Thus, 
he regards the legal proceedings in which he is in- 
volved as “white man’s justice,” and automatically 
prejudicial to him. Also, he refuses to talk about al- 
most everything except his Muslim doctrine. How- 
ever, I think this must be considered a cultural- 
religious position, and not mental illness per se. I 
think he must be considered competent at this time. 

Since West does not cooperate beyond very minimal 
limits and talks mainly of his Muslim beliefs, I am 
unable to form an opinion about any abnormal con- 
dition which may have existed at the time of the 
alleged offenses. West vigorously denies that he com- 
mitted the offenses, does not wish to be considered 
mentally ill, and refuses to discuss his situation at 
that time any further. 

As Dr. Schultz stated in his letter of April 13, 
1967, we are not in a position to do a complete neuro- 
logical investigation of West. However, clinical ex- 
amination and psychological tests do not point to any 
sign of organic brain damage or any indication for a 
neurological investigation. It should be noted that 
such examinations in 1963 at St. Elizabeths Hospital 
were negative. (Emphasis added.) 


Appellant again objected to this report whereupon 
Judge Hart conducted a competency hearing at which 
Dr. Lanham testified on July 7, 1967. Appellant was 
again found competent and an order to that effect was 
entered by the court on July 11, 1967. 


B. The Trial 


The Government’s Case 


The government’s case against appellant was over- 
whelming. Between 12:30 and 1:00 a.m. on April 19, 
1966, appellant accosted Miss Zentack in the vicinity of 
20th and N Streets, N.W., pointed a gun at her and said, 


5 


“This is a robbery. Shut up or I will kill you” (Tr. 5-6). 
After taking some change she had in her pocketbook, ap- 
pellant told Miss Zentack he needed $200. He put his arm 
around her waist, his gun in her side and forced her to 
cooperate while he walked her around Dupont Circle to 
her dormitory at Hartnett Hall, 2036-0 Street, N.W. 
(Tr. 7-12). 

At this all-girls’ dormitory, appellant forced Miss Zen- 
tack to take him to her room where her roommate was 
sleeping. Appellant pulled the roommate, Joan Moschgat, 
out of bed and knocked her to the floor. He began search- 
ing the room for money, being careful to open drawers 
with a handkerchief to avoid leaving fingerprints. When 
Miss Moschgat did not tell him about some money he 
found, appellant struck her in the mouth, knocking out 
two of her teeth. Appellant then forced Miss Moschgat 
to strip and bound and gagged her with a bedsheet he 
ripped for that purpose (Tr. 13-17, 53-56). 

Appellant then forced Miss Zentack to accompany him 
to the room next door which was occupied by Diana Long 
and Catharine Kucsera.2, When Miss Long came to the 
door, appellant forced his way in at gunpoint stating, 
“This is a robbery. I will kill you if you make any moves.” 
He forced Misses Long and Kucsera to strip, bound and 
gagged them and removed several items of value includ- 
ing money, rings, a wristwatch, radio, clock, earrings, and 
Miss Kuesera’s Traveler’s Checks (Tr. 18-21, 76-84, 94- 
97, 121-23). 

Appellant returned with Miss Zentack to her room and 
placed the above items as well as similar items and some 
clothing belonging to Misses Zentack and Moschgat in 
one each of their suitcases. Appellant next proceeded to 
rape Miss Zentack while holding his gun at her ear 
throughout the period of intercourse (Tr. 21-34, 54-62, 
67-73). Appellant then bound and gagged Miss Zentack 


2Misses Long and Kucsera had married by the time of trial; 
their married names were Diana Dom and Catharine Shoemaker, 
respectively (Tr. 75, 94). They are referred to throughout this 
brief by their maiden names, 
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and left the room with the two suitcases and other items 
(Tr. 24, 62). 

Misses Zentack, Moschgat and Long positively identi- 
fied appellant as their assailant both at a lineup the same 
day of the offense and at tria] (Tr. 25, 33, 65-66, 81-82). 

Appellant was arrested at about 4:35 a.m., April 19, 
1966, within a few hours after he left the dormitory, as 
he was leaving his apartment at 1200 Delaware Avenue, 
Southwest. Sex Squad Detective Edward Guggenheim, 
the arresting officer, searched appellant and removed from 
his person and pockets Miss Zentack’s rings, her boy- 
friend’s watch (Government’s Exhibit Nos. 1, 2, and 4) 
and Miss Kucsera’s ring and Traveler’s Checks (Govern- 
ment’s Exhibit Nos. 22 and 23) (Tr. 26-28, 121-22, 128- 
30). Pursuant to a search warrant Detective Sergeant 
Robert F. DeMilt, then of the Sex Squad, along with other 
officers, searched appellant’s apartment at 5:35 a.m. that 
same morning following appellant’s arrest. DeMilt re- 
covered a gun under a mattress in a bedroom (Govern- 
ment’s Exhibit No. 26). In various places in appellant’s 
apartment DeMilt also seized the suitcases and numerous 
other items which appellant had stolen from the four girls 
at Hartnett Hall (Government’s Exhibt Nos. 3 and 5-19) 
(Tr. 27-30, 67-73, 83-84, 141-49). 


The Defense 


Prior to beginning his defense, appellant’s counsel prof- 
fered to the court that appellant wished to call three 
Muslim ministers to testify on his behalf that “if in the 
alternative he did commit the offense, that the white man, 
as he says it, is responsible for these acts.” Appellant’s 
counsel added that in his opinion, this position “casts a 
serious question of insanity, although it may not be—the 
last sentence is mine, not his. * * * The thought is really 
my thought, not his. [Appellant] does not wish to raise 
a defense of insanity” (Tr. 115). 

The prosecutor stated that it appeared that appellant’s 
counsel was suggesting that the insanity defense should 
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be imposed on appellant. Appellant’s attorney replied, 
“That is not quite right. The only thing I am saying is 
that it may be there, but I did not recognize it” (Tr. 
115-16). When queried further by the court on this sub- 
ject, appellant’s counsel stated very clearly (Tr. 117): 


Let me say this: That in the conventional defense 
all the doctors who examined him say he is sane. 
There is no question about it, Your Honor, in terms 
of the crime, whether it was a product of any disease, 
that he had no disease. And certainly it was not a 
product of a disease that he does not have. 


The trial court ruled that the proffered testimony was 
inadmissible and that those witnesses lacked the expertise 
in accordance with accepted medical standards and with- 
in the framework of this Court’s decisions to be allowed 
to render opinions on the question of appellant’s responsi- 
bility for his acts (Tr. 118, 169, 178). 


Appellant testified on his own behalf. He denied any 
part in these offenses. He claimed that two friends of his 
stopped by his apartment with the suitcases containing 
the various stolen items and left them there. He believed 
he had been framed (Tr. II: 32-41). Two Muslim minis- 
ters testified as character witnesses for appellant and 
similar testimony of two others was stipulated by the 
parties (Tr. II: 44-60). 


SUMMARY OF ARGUMENT 


All the facts of record, including St. Elizabeths’ report, 
Dr. Lanham’s report, appellant’s motion for mental exam- 
ination, and the representations of appellant’s trial coun- 
sel, totally negatived the existence of any evidence which 
would support an insanity defense. Under these circum- 
stances, the trial court did not abuse its discretion by not 
injecting the insanity issue into the trial over appellant’s 
objection. The circumstances of this case do not call for 
the type of remand hearing ordered by this Court at the 
government’s suggestion in Cross I. 
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ARGUMENT 


The trial court did not abuse its discretion by not 
imposing the insanity defense over appellant’s 
objection. 


(Tr. 117) 


In Whalem v. United States, 120 U.S. App. D.C. 331, 
337-38, 346 F.2d 812, 818-19 (1965), this Court held as 
follows: 


We believe then that, in the pursuit of justice, a 
trial judge must have the discretion to impose an 
unwanted defense on a defendant and the consequent 
additional burden of proof on the Government prose- 
cutor. So, owr query is whether in this case there 
was a combination of factors which required the 
trial judge to inject the insanity issue for, if such 
factors existed, his failure to do so is an abuse of 
discretion and constitutes error. (Emphasis added.) 


The Court also added: 


No rigid standard exists to control the District 
Court in deciding whether it should require the in- 
sanity issue to be submitted. As a matter within the 
sound discretion of the District Court, this question 
must be resolved on a case by case basis. 


Id. at 338, n.10, 346 F.2d at 819, n.10. 

In Whalem, the defendant had been civilly committed 
to St. Elizabeths some years before he committed the sex- 
ual assault and robbery while on convalescent leave for 
which he was prosecuted. That hospital found that 
Whalem was suffering from a mental disease, schizo- 
phrenic reaction, catatonic type (in remission), on the 
date of the offenses, but that the crimes were not products 
of his mental illness. In addition, D.C. General Hospital 
subsequently reported that although Whalem “manifested 
@ passive aggressive character disorder and a low L.Q., 
his condition did not constitute a mental disease or de- 
fect.” Id. at 333, 346 F.2d at 814. On this combination 
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of factors, a majority of this Court, sitting en banc, held 
that the trial judge did not abuse his discretion in de 
clining to interpose the insanity issue in the case over 
the objection of the defendant. Jd. at 338, 346 F.2d at 
819. 

Similarly, in Trest v. United States, 122 U.S. App. 
D.C. 11, 350 F.2d 794 (1965), where there was a report 
from St. Elizabeths Hospital to the effect that appellant 
was “suffering from Psychoneurotic Reaction, Obsessive- 
Compulsive Type (Sexual Deviation)” and that his of- 
fenses (rape and incest) were “products of this condi- 
tion,” this Court found no abuse of discretion in the trial 
court’s refusal to raise the insanity issue sua sponte, 
where Trest refused to allow an insanity defense to be 
made on his behalf and the issue of whether he committed 
the acts involved was closely contested during the trial. 

In this case, appellant’s attorney represented no facts 
to the trial court which would have supported an insanity 
defense within the framework of the Durham-McDonald 
rule, the exclusive test for criminal responsibility in this 
jurisdiction. McDonald v. United States, 114 U.S. App. 
D.C. 120, 312 F.2d 847 (en bane 1962); Durham v. 
United States, 94 U.S. App. D.C. 228, 214 F.2d 862 
(1954). Indeed, all the facts of record before the trial 
court, including the representations of appellant’s coun- 
sel, indicated the total lack of any evidence to support an 
insanity defense. 

St. Elizabeths’ report stated that appellant was without 
mental disease or defect both at the time of the offense 
and at the time of its report and that he was competent 
to stand trial. Dr. Lanham’s report indicated that appel- 
lant, in his opinion, was without mental disorder and was 
competent. His clinical examination and psychological 
tests did not point to any sign of organic brain damage 
or any indication for a neurological investigation. He 
pointed out that such an examination was conducted by 
St. Elizabeths in 1963 (presumably following Dr. Heath’s 
diagnosis noted in appellant’s August 24, 1966, motion 
for mental examination), and the results were negative. 
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Finally, appellant’s own motion informed the court that 
on four separate occasions when appellant was committed 
to St. Elizabeths in 1960, 1961, 1962, and 1963, he was 
diagnosed as being without mental disorder. 

Appellant’s trial counsel’s opinion, as expressed to the 
court, that appellant’s Muslim beliefs somehow “casts a 
serious question of insanity” is without either medical or 
legal support. Dr. Lanham’s expert opinion was that ap- 
pellant’s beliefs “must be considered a cultural-religious 
position, and not mental illness per se.” Dr. Lanham also 
pointed out that “West vigorously denies that he com- 
mitted the offenses, does not wish to be considered men- 
tally ill, and refuses to discuss his situation at that time 
any further.” It should also be noted that appellant con- 
verted to the Muslim faith and embraced their doctrine 
after his arrest for this offense. 

Appellant’s reliance on Cross v. United States, 122 U.S. 
App. D.C. 380, 354 F.2d 512 (1965), (hereinafter re- 
ferred to as “Cross I’), is misplaced. There, prior to 
Whalem, Cross’ attorney represented to the trial court 
“certain circumstances which he regarded as suggesting 
a condition of mental irresponsibility.” The trial court 
ruled, however, that it had no authority to inject the in- 
sanity issue into the trial over the defendant’s objection. 
Id. at 381, 354 F.2d at 518. On appeal following Whalem, 
this Court accepted the government’s proposal and ordered 
a remand 


in order that the trial court may re-examine, in the 
consciousness of a discretionary power to act as it 
sees fit, the representations made to it at the trial 
by appellant's counsel as to the insanity defense. If 
it should conclude that that power should have been 
exercised in favor of a sua sponte introduction by 
it of the insanity defense, then a new trial will fol- 
low. If it decides otherwise, the conviction will stand. 


Ibid. (Emphasis added.) 


The facts as represented to the trial court in Cross I 
were (a) Cross had been found not guilty by reason of 
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insanity of an assault on a police officer on May 3, 1962; 
(b) the testimony suggesting insanity was founded upon 
a diagnosis made in July, 1963, but concluded that by 
October, 1963, Cross was no longer psychotic or in need 
of treatment; (c) Cross was found to be free of mental 
disorder and released from the hospital by the District 
Court on June 15, 1964, about two months after the ac- 
quittal on grounds of insanity; (d) the offenses occurred 
on February 16, 1964; and (e) a private psychiatrist 
had diagnosed appellant as a sociopathic personality, but 
not psychotic and fully competent to make a decision as 
to whether to assert the insanity defense. Cross v. United 
States, No. 20,572, D.C. Cir., January 9, 1968, at 2-3 
(hereinafter referred to as “Cross II’). 

Here there is no need for a remand. The facts of rec- 
ord and the representations of appellant’s trial counsel 
completely negatived an insanity defense. Appellant’s 
attorney clearly stated: 


That in the conventional defense all of the doctors 
who examined him say he is sane. There is no ques- 
tion about it, Your Honor, in terms of the crime, 
whether it was a product of any disease, that he 
had no disease. And certainly it was not a product 
of a disease that he does not have. (Tr. 117). 


Under these circumstances, had the trial court sua sponte 
raised the issue of insanity, it is doubtful that “some evi- 
dence” of insanity could have been produced which would 
have required the prosecution to sustain its burden of 
proving appellant sane and would have justified submis- 
sion of this issue to the jury. See Heard v. United States, 
121 U.S. App. D.C. 37, 348 F.2d 43 (1964). Hence, the 
trial court could not have abused his discretion by ex- 
cluding this issue from the trial in accordance with ap- 
pellant’s wishes. 

Following the remand in Cross I, the trial court ruled 
that he would not have injected the insanity defense over 
Cross’ objection based on the representations of record. 
On appeal, in Cross II, this Court restated the limited 
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scope of review of the trial court’s determination and 
ruled as followed: 


The issue for us now is the one of whether we 
can say that the trial court’s discretion was so plain- 
ly abused as to necessitate correction by us. Although 
Whalem makes clear that the court must have the 
last word upon whether the insanity defense is to be 
raised, the defendant’s wishes are highly relevant; 
and his active opposition renders especially delicate a 
decision by court or counsel to override them. * * * 
We are far from being able to say that, on this rec- 
ord, the failure of the court to intrude the insanity 
defense on its own initiative was reversible error. 


Cross II, supra at 5. (Footnote and citation omitted.) 

Since the facts in Cross II, Whalem, and Trest were 
“arguably more compelling than those present here,” we 
submit that “the failure of the court to intrude the in- 
sanity defense on its own initiative was [not] reversible 
error.” Ibid. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


DAVID G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
WILLIAM M. COHEN, 
Assistant United States Attorneys. 
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